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Affirmative Action: How Level is the Playing Field?

. LESSON DESCRIPTION:

This lesson focuses on the historic decision of President Lyndon B. Johnson to implement an official affirmative
action policy and the current attempts by Congress, federal agencies, state and local governments, and special
interest groups to re-define affirmative action and/or do away with affirmative action altogether. Through
interactive classroom activities, students will examine the history which led up to the establishment of affirmative
action by examining landmark U.S. Supreme Court cases. Additionally, students will examine the current political
climate and popular opinion regarding affirmative action policies and programs.

Il. OBJECTIVES:

1. Students will gain an understanding of the reasoning behind an affirmative action policy in the United
States.

2. Students will examine the intense controversies that have erupted as a result of established affirmative
action programs.

3. Students will form policies to handle past discrimination or equal protection scenarios by focusing on the
work place, education, and communities.

lll. KEY CONCEPTS & VOCABULARY:

affirmative action fundamental rights quota standard of scrutiny
civil rights initiative reconstruction strict scrutiny test
due process Jim Crow laws reverse discrimination subcontractor
EEOC judicial review segregation Title Vii
equal protection KKK set-aside program
IV. STEPS:
1. Invite an attorney, preferably someone practicitig in the area of civil rights, to come to your class and

participate in the lesson. Additional outside resource people who could help with the lesson include corporate
human resources officers, government personnel recruiters, college/university equal opportunity program officials,
and the state Human Affairs Commission officers.
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2. Divide the class into six groups. Give each individual three pieces of paper (preferably Post-It notes) upon
which to write ideas. Present each group with one of the following three fact patterns to write their solutions to
on a piece of paper. Each problem will be assigned to two groups. After each individual in each group has
completed three possible solutions to the problem presented, ask each group to go to one of three sheets of
flip chart paper which you have labeled by group number and have hung around the room. Have each group
pin or paste all of their solutions on the flipchart paper in no particular order. Then have each group arrange all
of their notes in columns organized because the ideas expressed are similar. Have each group label their
columns. Ask each group to report their solutions under the column categories. Ask students to discuss
whether or not all groups represented in society should have some representation in professions such as
teachers, attorneys, doctors, and police officers, whether or not they score higher on admissions tests. Discuss
how this might be brought about. Discuss the ramifications of having a group of citizens excluded from
participation in the professions or education.

First Problem: You live in a city with a large and diverse population. In fact, the percentage of the population
made up of minorities has skyrocketed from 3% to 30% in the last decade. Women make up 50% of the
population. The police force, though, is 100% caucasian and all male.

Second Problem: You live in a state that has one medical school. Your state's population is 60% Asian, 20%
Caucasian, 10% African-American, and 10% Hispanic. The sole medical school offers a reduced tuition to in-
state residents. Its enroliment is 95% Asian, 3% Caucasian, 1% African-American and 1% Hispanic.

Third Problem: A female 18 year old who plans on a military career attempts to get accepted to the state
military school which has never in their 150 year tradition had a female cadet. It is the only military school in
the state.

3. Set the stage for student group activity work by establishing class rules (i.e., students must work in their
groups, everyone must be respected and demonstrate respect, everyone should participate, all students in the
group should sign the finished project). Inform students that they will be divided into small groups and that each
group will put together a pictorial presentation to teach the rest of the class about a historical moment relating
to affirmative action. The pictorial is a diagram drawn on a large piece of paper. The paper is divided into 3
or 4 sections. Each section will be a capsule that can be used to capture a "freeze frame" of time, by use of
photographs, pictures, drawings, collages, or other art forms. On the outside of the picture, a one-line sentence
describes what the viewer is looking at. Students will make pictorials that reveal a period in history with a
caption that describes the time period. Group members will make a small presentation about the events in their
pictures. ,

4. Distribute Handout # 1. Divide students into 6 groups and number each group 1-6. Each group should
read the selection corresponding to their group number. Students will form a mural of historical moments within
the United States and examine the reasons why the United States has shaped a policy of affirmative action.
Each historical capsule contains at least three ideas or distinctive moments in the history of affirmative action.
Each group of students will create a mural or collage. Have students identify at least three ideas or moments
from their assigned historical capsule. Then ask students to divide one of their sheets of paper into three or four
sections, depending on how many ideas the group wants to present to the class from the historical capsules from
Handout #1. Students must label each frame with a one sentence description that identifies the frame. Each
frame should contain drawings, sketches, or pictures that depict the idea or moment. Each group should lead
the class in a brief discussion of the capsule.

Phi Alpha Delta Public Service Center *+ P.O. Box 3217, Granada Hills, CA 91394-0217
sLesson Plan of the Month © 1996 » Affirmative Action: How Level is the Playing Field? » Page No. 2

S




5. Distribute Handout # 2, U.S. Supreme Court Case History, to students. Divide students into groups of
five. Have each group appoint a recorder to take notes and a reporter to report to the class the consensus of
the group on the discussion questions. Have each group carefully read the case histories and the 14th
Amendment. Each group should discuss and answer the questions at the end of Handout # 2. Have the groups
write their responses to question 2 (b) on large pieces of paper taped on the walls around the classroom. Have
each reporter go over the group's responses to question 2 (b). Lead the groups in a discussion of their
responses to question 2 (c), 3, and 4.

V. GENERAL DISCUSSION
Go over the following discussion issues with the class:
1. The federal government's historical refusal to require women to register for the military draft.

2. Hypothetical situations. Present the following scenario: Your large city notices that less than 1% of the
city construction contracts have been awarded to minority-owned businesses in the past five years. The city
reviews the bids received for projects over the past five years and notices that minority-owned construction
businesses actively applied for contracts but weren't getting the construction projects. The city decides that at
least 30% of all city-funded construction projects must go to minority-owned construction businesses. Non-
minority owned firms say that this would be unfair. The city cites their authority to right past wrongs. Discuss
whether the city's policy is appropriate.

3. Hypothetical situations. Present the following scenario: It was affirmatively established in federal court
that the city of Adelphi intentionally segregated school districts for over 30 years. The Board of Education, with
the court's consent, institutes a desegregation plan which assures each school is racially balanced. This plan
requires that students from any given neighborhood be bused to schools across town from where they live. This
plan would require some students leave for school as early as 6:30 a.m. and take long bus rides to a school
outside of their neighborhood. The inconveniences would affect students of all races, sexes and religions. Is
this fair? Who would be in favor of this plan? Who against?

VL. ADDITIONAL ACTIVITIES:
1. For homework or extra credit, assign students Handout # 3. Ask students to compare the various Civil

Rights Acts and to write a new Civil Rights Act of 1996 to cover the concerns of today. Students may want to
consult the additional reading list for outside resources.

2. Have students bring in newspaper and magazine articles about equal opportunity, racism, and affirmative
action.
3. Write to your Senators and to your Representatives and ask them to forward a copy to you of their official

policies or statements on affirmative action.

4. Offer extra credit to students who agree to research affirmative action in India where the Caste system
has a history of discrimination against so-called "ouf-casts” and others and where affirmative action is in place
to try and correct the past wrongs.
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5. Display the murals/collages around the school to inform other students of the historical background to

affirmative action.

Vil. RELEVANT LAW:

See Handouts # 1 and 2, refer students to the U.S. Constitution.
See Handout # 3 and the discussion questions on current events in affirmative action.

CONCE

affirmative action:

civil rights:

due process:

EEOC:

equal protection:

fundamental rights:

Jim Crow laws:

judicial review:

initiative:

quota:

reconstruction:

VO

An administrative action to right a wrong rather than to punish anyone for causing it. The
most common form is the requirement that an organization take steps to remedy past
discrimination in hiring or promotion.

Fundamental rights belonging to every member of society.

This clause is the 5th and 14th Amendment requirement that a person be treated fairly by
the government.

Equal Employment Opportunity Commission, which is a federal commission established
by the Department of Justice to pursue violations of civil rights in employment practices.

The clause in the 14th Amendment that prohibits states from discriminating against people
by denying them equal protection of the laws.

Basic rights that are essential to everyone, such as the right to privacy or the right to
marry. Not all rights are fundamental.

Laws, common in the South after the 1880's, which required African-Americans to use
separate schools and other public facilities.

The power of the courts to review and reverse actions taken by the government that are
offensive to the U.S. Constitution.

A procedure by which the people can directly enact laws by voting, without the need for
the laws to be passed by the legislature.

An assigned goal or minimum requirement. It can refer to allocating and preserving a
certain number of contracts, jobs, or scholarships for minorities without regard to merit of
the applicant.

The period following the Civil War and until the election of President Rutherford B. Hayes
when Union troops occupied the South.
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reverse
discrimination:

segregation:

set-aside program:

standard of scrutiny:

strict scrutiny test:

subcontractor:

Title VII:

Unequal treatment of a person or persons resulting from favorable treatment of other
persons who had been previously discriminated against.

The separation or isolation of a race, class, or ethnic group from the rest of society.
(Hence, desegregation is government action to end the separation and to "mix" groups
together to end the isolation.)

A program that is saved or reserved for a specific group, generally a group that has been
disadvantaged or discriminated against in the past in that particular area (for example,
groups trying for but not receiving city government construction contracts), in an attempt
to make up for past discrimination.

The level of examination, or degree of investigation, used by courts in deciding
constitutional issues in cases.

The constitutional test used by courts to examine cases in a much stricter fashion (the
highest level of scrutiny). The court looks to see if the victim in the case is a member of
a federally protected disadvantaged group, such as African-Americans or Latinos. The
court then looks to see if anyone's "fundamental rights” have been violated. Finally, the
court looks to see if there is any less complicated or less inconvenient way that the
government could have accomplished its goal(s) without making it so difficult for the
people involved.

Someone who does part of the whole job; for instance, just pouring the concrete for
highway construction, or just painting the lines down the center of the road.

The seventh section of the 1964 Civil Rights Act. Employers cannot discriminate on the
basis of race, color, religion, sex, or national origin.
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Handout # 1
Historical Capsules for Pictorial Presentations

In order to understand what "equal protection of the laws" means, a careful review of one of the most important
parts of the 14th Amendment, the equal protection clause, is in order. "No state shall... deny to any person
within its jurisdiction the equal protection of the laws." Through changes in how the U.S. Supreme Court has
interpreted the equal protection clause, critical steps have been taken in an effort to end unfair discrimination
in our nation.

The Thirteenth Amendment was added to the Constitution in 1865 after the Civil War. It abolished slavery in the
United States, but it did not end prejudice against non-European Americans. To prevent states from
discriminating against African-Americans, Congress adopted the Fourteenth Amendment in 1868. Contained
within the Fourteenth Amendment, the equal protection clause is the most important constitutional protection of
people against unfair discrimination by state and local governments. The Fourteenth Amendment initially was
not enough, by itself, to prevent discrimination. Subsequent laws, rooted in the Fourteenth Amendment, were
passed in attempts to remedy discrimination. People still argue today that more laws need be passed in order
to protect against unfair discrimination.

GROUP 1, THE RECONSTRUCTION PERIOD

When civil war divided the nation, President Abraham Lincoln issued the Emancipation Proclamation on January
1, 1863 to free slaves of all regions of the country engaged in rebellion against the Union. However, the
Proclamation did not address slavery in states belonging to the Union. Abolitionists flooded Congress with
petitions asking for legislation to end all slavery. In 1865, Congress adopted the Thirteenth Amendment making
slavery illegal.

The period after the Civil War, during which states that had seceded were being brought back into the Union,
is called the Reconstruction Period. During this time, the Republican party dominated the federal government
as it had done during the war. At that time, the Republican party had most of its strength in the northern states
and was opposed to slavery in the southern states that had attempted to secede. The Democratic party, at that
time, had most of its strength in the South. Many leaders of the former Confederacy, and former slave masters,
were members of the Democratic party. It was expected that most of the newly freed slaves would vote for the
Republican party, which strongly influenced the political battles fought over the rights of African-Americans during
the Reconstruction Period. At the first postwar session of Congress, Congress and many state governments
immediately passed laws designed to protect the rights of African-Americans. For a time after emancipation,
under the Reconstruction Acts of 1867 and 1868, the Republican-dominated Congress forced radical
Reconstruction on the South, consequently protecting the rights of African-Americans to vote and to hold office.
During this time period, voters elected hundreds of local, state and federal Black officials including two U.S.
Senators and 20 U.S. Representatives.

After the civil war, the federal government kept Union troops in the South to protect African-Americans and
oversee reconstruction of the South. Although some southemers were in favor of freeing slaves, many were
opposed, accustomed to seeing African-Americans as inferior. Congress attempted to implement laws designed
to counteract those resistant to Black reconstruction and opposed to racial equality. Eventually, public support
for protecting the rights of the newly-freed African-Americans grew weaker. Southern legislatures passed laws
called "Black codes"” in an attempt to convince the federal government that they would treat African-Americans
fairly. Supposedly, these laws protected the rights of African-Americans to marry, own property, travel, work for
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pay, and sue in court. When the Union troops withdrew from the southern states and power over protecting the
rights of African-Americans was left to the individual states, it became clear that the Black codes were, in fact,
severe limitations on African-Americans. African-Americans could only marry other African-Americans. They
could own property, but few Caucasians would sell property to African-Americans because they knew that land
provided an economic power base which would threaten White domination.

c
After the passage of the 13th, 14th and 15th amendments, many Southern governments instituted a series of
laws, beginning in the late 1880's, which disenfranchised southern African-Americans by instituting poll taxes,
literacy requirements, and other barriers to voter registration.

Under the Jim Crow system of segregation, African-Americans were completely segregated from the White
southern society. African-American Southerners were prohibited from using the same water fountains,
restrooms, railroad cars, lunch counters, department store dressing rooms, and much more. In 1887, Florida
passed the first state law mandating segregation on railroad cars, and was quickly followed by Mississippi, Texas
and Louisiana. In 1890, Louisiana passed the "Act to Promote the Comfort of Passengers” which required
railroad companies to provide "equal but separate accommodations” for African-American and Caucasian
passengers.

Passage of Jim Crow laws continued largely until the civil rights movement began to take national shape in the
1950's and 1960's. ‘

African-Americans were systematically denied opportunities to achieve economic, social, and political parity.
Simple education remained unattainable. The educational disadvantages African-Americans faced had roots
going back to the days when African-Americans were slaves. The law and practice of slavery (prior to the
passage of the 13th Amendment) kept many African-Americans from learning (and teaching) how to read and
write and denied them almost all rights available to free persons. After the passage of the 13th and 14th
Amendments, it was still difficult for many Caucasians to believe that African-Americans could be their equals.
The effect of Plessy v. Ferguson (1896), in which an African-American man challenged the constitutionality of
segregating African-Americans and Caucasians and lost, was that states could, according to the Supreme Court,
separate African-Americans from Caucasians in public facilities such as trains, buses, restaurants, hotels,
schools, and even courtrooms. Even where facilities for African-Americans were worse than those for
Caucasians, the federal government did not interfere to make states provide equal facilities.

GROUP 3. THE VIGILANTE MOVEMENT

The opportunities for African-Americans disintegrated beginning with the Disenfranchisement Period and the Jim
Crow system of segregation. Vigilante groups of European-Americans such as the Ku Klux Klan intimidated and
sometimes killed African-American people and European-Americans that helped African-Americans defend their
rights. African-Americans could not seek protection from local and state governments as they and local law
enforcement, courts, and juries became more and more biased against African-Americans and White
sympathizers. Juries were always all White (juries were comprised i registered voters and Jim Crow provisions
made voting registration by African-Americans impossible) and rarely decided a case in favor of an African-
American. A reign of terror began in the South and quickly spread. White sympathizers were hung from trees,
their throats slit, their houses burned. African-Americans were lynched with signs hung around their necks
containing racial epithets and warnings. These acts often took place with the consent of local and state
governments.
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The Ku Klux Klan grew out of white Southern anger over the Civil War defeat and the Reconstruction period that
followed. Originally, Klansman rode with white sheets over their heads and bodies through towns at night to
leave the impression that the ghosts of the Confederate dead were riding through the countryside. Klansman
would also create mischief in Black populated areas to scare African-Americans into thinking that ghosts of
Confederate soldiers were wandering throughout the South. Intime, mischief turned to malice and the KKK took
the form of the pre-war slave patrols, whipping African-Americans found out at night, and forcing bloody clashes.
By 1868, the KKK was known throughout the North and South and their focus was set on White supremacy and
domination. They created a chain of command and established a set of rituals. During the summer of 1868,
the now familiar tactics of the KKK fully exploded and the invisible ghosts became a known sinister force of
masked and robed Klansmen focused on casting fear over African-Americans and White sympathizers. Threats
were delivered to African-Americans, radicals, and perceived enemies in the form of night raids on individuals
singled-out for rough treatment, mass demonstrations, lynching, whipping, assault, robbery, beatings, and
property destructions. Government protection against the Klan would come almost 100 years later in 1964.

4 AMENDMENT AND
The 15th Amendment was ratified in 1870 to effectively state that African-Americans had the right to vote.
"Section 1. The right of citizens of the United States to vote shall not be denied or abridged by the United States
or by any State on account of race, color, or previous condition of servitude. Section 2. The Congress shall have
power to enforce this article by appropriate legisiation."

Despite the 15th Amendment, in many Southern states, laws were passed to make it difficult or impossible for
African-Americans to vote. Some states required people to take literacy tests in order to vote. These tests were
difficult for most African-American men because they did not have a chance to get an education. The tests were
also given unfairly so that even educated African-Americans would fail while European-Americans who could
not read would pass.

States also made laws that allowed people who could not pass a literacy test to vote if their grandfathers had
the right to vote. This was called "The Grandfather Clause." Caucasians could qualify because their
grandfathers had had the right to vote; however, no African-Americans could qualify because their grandfathers
had been slaves and not allowed to vote.

The Voting Rights Act of 1965 authorized federal officers to be sent to any part of the nation where voter
registration was lower than 50%. The Act empowered federal authorities to remedy any unfairness that existed.

GROUP 5. TITLE Vil

Following the Civil War, the 14th Amendment was enacted to protect the rights of African-Americans. However,
the Amendment refers only to state actions; purely private actions, no matter how discriminatory, could not be
challenged under the 14th Amendment.

In June of 1963, with the actions of African-Americans for civil rights gaining national attention, President John
F. Kennedy called for legislation that would guarantee equality in employment, equal access to public
accommodations, and non-discrimination in federally-assisted programs. Dr. Martin Luther King's March on
Washington in 1963 and President Kennedy's-assassination that same year helped move President Johnson to
work for the passage of the Civil Rights Act of 1964.
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The Civil Rights Act of 1964 makes it unlawful to discriminate in situations of public accommodations,
employment, voting, education, and other activities involving federal funds. The Act is comprised of 11 sections
(Titles) which cover the aspects protected under the Act. Title VII makes it unlawful to discriminate against any
individual on the basis of race, color, religion, sex, or national origin. Title VII applies to all employers of fifteen
or more people affecting interstate commerce, including unions and employment agencies. The constitutional
basis for the Civil Rights Act of 1964 is the Commerce Clause (Article |, Section 8). The Commerce Clause
gives Congress the authority to pass legislation to regulate employment relations affecting interstate commerce.
Based on the Commerce Clause in the Constitution, Congress has the power to enforce Title VIl and thus,
protect citizens against private discrimination. This enables Congress to complete the individual protection that
began with the 14th Amendment -- now protecting citizens against private discrimination as well.

GROUP 6. UNITING FORCES

After World War I, where African-Americans, Native-Americans, Mexican-Americans, Japanese-Americans, and
members of other groups that had suffered discrimination for years served in the armed forces, a greater
awareness of problems involving racial and ethnic discrimination strengthened the civil rights movement, working
to protect and promote individual rights.

Help from Federal Courts

Organizations such as the NAACP looked toward the federal courts for help in gaining protection for their rights.
They did not feel they could get help from their state legislatures or from Congress. Racial prejudice was too
strong among many members of Congress and within state legislatures. Many felt that the federal courts,
however, were less subject to racial prejudice because federal judges are appointed, not elected, and were less
influenced by political pressures. Therefore, the federal courts played a very important role in protecting the
constitutional rights of minorities.

Help from the Supreme Court

In 1954, the decision in Brown v. Board of Education established the principle that the equal protection clause
of the 14th Amendment prohibited racial segregation in public schools. It invalidated the rule of "separate but
equal." This decision opened the gates for any federal, state, or local laws or actions that allowed racial
segregation to be challenged in court. This decision resulted in greatly increased activity by the civil rights
movement throughout the nation.

Legislation passed by Congress

As demonstrations, sit-ins, marches, petitioning, picketing, and voter registration drives of African-Americans
increased, Congress responded to the demands for racial equality by passing the Civil Rights Act of 1957,
creating a Civil Rights Commission with limited powers to investigate violations of individual rights. The Act also
authorized the Justice Department to file suits in court to protect voting rights. Three years later, Congress
passed laws giving greater federal protection for voting rights and appointed federal officials to help African-
Americans register and vote in safety.

The Executive Branch

In 1941, President Franklin D. Roosevelt created a Fair Employment Practices Commission to promote equal
opportunity in employment. After President Roosevelt died, President Truman asked Congress to make the
Commission permanent. However, Congress refused Truman's request. Truman then established the
Presidential Committee on Civil Rights which made recommendations to Congress to pass legislation to eliminate
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poll taxes and to provide equal opportunity in education, housing, and jobs. Congress did not follow these
recommendations.

In 1965, President Johnson signed Executive Order 11246, a measure not needing Congressional approval, to
require all entities, both public and private, with 50 or more employees and receiving at least $50,000 in federal
contracts, to file plans specifying goals and timetables to correct under-utilization of minorities and women in their
work forces. Termed "affirmative action”, this idea was intended to prevent future discrimination against these
groups and to help remedy the effects of past discrimination. Johnson declared, "You do not take a person
who, for years, has been hobbled by chains and liberate him, bring him up to the starting line of a race and then
say, 'You are free to compete with all the others,' and still justly believe that you have been completely fair."
President Johnson continued his affirmative action agenda by issuing a series of executive orders calling for
employers and universities to create more job opportunities for minorities and women. Critics of affirmative
action felt that this remedy resulted in "reverse discrimination."
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Handout # 2
U.S. Supreme Court Landmark Case Summaries

Plessy v. Ferguson, 163 U.S. 537, 16 S. Ct. 1138, 41 L. Ed. 256 (1896)

Facts: A Louisiana state statute required railway companies carrying passengers within the state to provide
equal but separate accommodations for White and Black people, either by separate cars or by partition of cars.
Passengers who refused to sit in the section to which they were directed were fined, and the railway company
was allowed to refuse to carry such passengers and to be immune from suit. Plessy, a Black man, was sent
to jail in Louisiana for refusing to leave the "Whites only" section of the train.

Issue: The Supreme Court examined whether the Louisiana statute violated the Thirteenth or Fourteenth
Amendment.

Decision: The Supreme Court held that because the railroad provided equal facilities for Blacks and Whites,
the rights of one race were not inferior to those of the other and thus it was not racial discrimination for persons
of different races to be segregated when using those facilities.

Brown v, Board of Education of Topeka, 347 U.S. 483, 74 S. Ct. 686, 98 L. Ed. 873 (1954)

Facts: For decades, school districts allowed separate buildings for African-American students and for White
students. Linda Brown, an African-American middle school student, and her parents brought suit in federal court
against their school board's enforcement of a segregation policy. Linda had to walk past the public school for
Whites on her way to the school for Blacks which was much farther away. The Brown's claimed that the schools
their children attended were inferior to the White public schools. And, since such segregated schools were not
equal and could not be made equal, the Browns were deprived of "equal protection of the laws" under the 14th
Amendment. The Brown's were denied their injunction against the Topeka Board of Education even though the
local Court held that there was "substantial inequality" in buildings, programs for students, qualifications, and
salaries for teachers.

Issue: Does segregation of children in public schools solely on the basis of race deprive the children of a
minority group an equal education? Does this segregation violate the 14th Amendment's equal protection
clause?

Decision: The Supreme Court took two years to make a ruling in the Brown case. In 1954, the Court held, in
Chief Justice Warren's opinion: To separate [children] from others of similar age and qualifications solely because
of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds
in a way unlikely ever to be undone...[Therefore] separate educational facilities are inherently unequal...[and deny] the
equal protection of the laws guaranteed by the fourteenth Amendment.

Bakke v, University of California Regents, 438 U.S. 265 (1978)

Facts: At the University of California at Davis, the medical school admissions policy for first year medical
students called for the 100 openings to be filled according to an affirmative action admissions policy. The goal
of the special admission program was to increase the number of medical students from minority groups. The
school looked to facts citing that in 1967 there were only 735 medical students out of nearly 10,000 that were
African-Americans. (In 1977, less than 2 percent of the practicing doctors in the country were African-
Americans.)
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The Davis program assigned 16 of the 100 openings to be filled by students who were members of the following
minority groups: African-Americans, Asians, and Hispanics. Applicants with minority backgrounds were
permitted to compete for all 100 vacancies, but White students could only compete for 84 slots, the ones not
reserved for minority students. The result was that in 1973 several minority group members were admitted who
had lower academic test scores than Allan Bakke, whose score was in the top 10 percent of those who had
taken the medical school admissions test.

Twice Mr. Bakke applied to Davis and twice he was denied admission. In June 1974, Bakke filed an action
charging that the university's admissions policy violated his rights under the California Constitution, Title VI of
the 1964 Civil Rights Act, and under the 14th Amendment.

In 1977, the U.S. Supreme Court agreed to hear the Bakke case after the California Supreme Court decision
ordering Davis to admit Bakke in the fall.

Issue: The Court reviewed the issue of whether the admissions policy of the university denied Bakke the right
to equal protection of the laws guaranteed by the 14th Amendment.

Decision: In 1978, the Court decided in a five to four vote that Mr. Bakke was entitled to be admitted to the
University of California medical school. Justice Powell stated, "The guarantee of equal protection can not mean
one thing when applied to one individual and something else when applied to a person of another color. If both
are not accorded the same protection, then it is not equal. * The decision was based on the equal protection
clause and not on a violation of Title VIIl. The effect of the Bakke case was that universities could not create
a set number of "slots" available for minorities. However, universities had a legitimate interest in developing a
student body made up of a variety of individuals, and, as such, race could be taken into account as a "plus” in
admissions decisions when considering other factors such as geographic diversity, personal talents, and
leadership potential.

St. Francis College v. Al-Khazraji, 481 U.S. 604, 107 S. Ct. 2022, 95 L. Ed.2d 582 (1987)
Facts: A United States citizen born in Iraq brought suit against his former employer alleging that they
discriminated against him on the basis of his Arabian race in violation of federal law.

Issue: Does federal law aimed primarily at banning discrimination against African-Americans also protect
members of other ethnic groups that are considered to be Caucasian?

Decision: The Court held that the history of the federal anti-discrimination law showed Congress intended to
protect from discrimination identifiable classes of persons who are subjected to intentional discrimination solely
because of their ancestry or ethnic characteristics. Such discrimination would be classified as racial in terms
of present scientific theory.

Adarand v. Pena, 115 S. Ct. 2097 (1995)

Facts: Adarand Constructors, Inc., a Colorado construction company, sued the U.S. Secretary of Transportation,
Frederico Pena, claiming that the agency's "subcontracting policy” was an unlawful "set-aside" program based
on race. Mountain Gravel and Construction Co. was awarded a contract by the agency and they, in tum,
subcontracted all the guardrail work to Gonzalez Construction even though Adarand Constructors, Inc. had
submitted a lower bid. Gonzalez fit the federal government's definition of a "disadvantaged business" because

it is a Hispanic-owned company. Adarand did not because it was owned by a Caucasian man.
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Issue: Are government "set-aside" programs unconstitutional, and, if not, what standard of scrutiny should be
used by courts in deciding these cases?

Decision: In June of 1995, the U.S. Supreme Court used Adarand v. Pena to make its most important
affirmative action decision in five years. Many feel the decision opens up far more questions than it settles. By
a 5-4 decision, the Supreme Court ruled that affirmative action programs must now meet what is called a "strict
scrutiny" test. The five Supreme Court Justice majority ruled that the set-aside program challenged in this suit
and all similar affirmative action standards enacted by Congress be subject to "judicial review" by using the "strict
scrutiny” test. Using the strict scrutiny test in Adarand, the Court found that the government set-aside program
did not meet the strict scrutiny standards, and, therefore had to end.

Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996)

Issue: May a law school use race as a factor in law school admissions?

Decision: No. "The use of race in admissions treats minorities as a group rather than individuals." Basing
admissions decisions on the race of applicants is "no more rational on its own terms than would be choices
based upon the physical size or blood type of applicants." The Bakke decision can no longer be used to justify
the use of race in admissions to achieve a diverse student body.

Group Questions and Discussion:

1. What was the purpose of the 14th Amendment?
2. (@) What did the Supreme Court decide in the Plessy v. Ferguson case? :
(b) How would this decision affect your life if you were a Black student living in 19007
(c) How did the Court explain that the decision did not violate a citizen's right to equal protection under the
law?
3. What are the differences in the decisions of Brown v. Board of Education and Plessy v. Ferguson? Why
do you think the Court changed its previous decision?
4. How might the 14th Amendment be used to support the rights of women, the disabled, gays and
lesbians, and others who believe they are not receiving equal treatment?

i
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Handout # 3
The Civil Rights Acts

Directions: Read the following Civil Rights Acts. Compare the Acts and then write a new Civil Rights Act of
1996 to cover the civil rights concerns you feel need to be addressed (e.qg. homosexuals, mixed marriages, new
religions, etc). Refer to the Constitution, including the 14th Amendment, for direction.

Civil Rights Act of 1964

. Prohibits discrimination based on race, color, religion, or national origin in public accommodations (for
example, hotels, restaurants, movie theaters, sports arenas). It does not apply to private clubs closed
to the public.

Prohibits discrimination in employment based on race, color, sex, religion, or national origin by
businesses with more than 15 employees or by labor unions. (This section is commonly referred to as

Title VII.)

. Prohibits discrimination based on race, color, religion, sex, or national origin by state and local
governments and public educational institutions.

. Prohibits discrimination based on race, color, national origin, or sex in any program or activity receiving

federal financial assistance. It authorizes ending federal funding when this ban is violated.
Permits employment discrimination based on religion, sex, or national origin if it is a necessary
qualification for the job.

Civil Rights A 1968 (amended in

. Prohibits discrimination based on race, color, religion or national origin in the sale, rental, or financing
of most housing.

(Enforced by the U.S. Department of Justice, the U.S Department of Housing and Urban Development, and

private lawsuit.)

Civil Rig t of 1991

. Addresses discrimination in the work place.

. Addresses discrimination at any point in the employment relationship, including private and governmental
discrimination.

. Allows individuals who prove intentional employment discrimination on the basis of sex, disability, or
religion to collect compensatory and punitive damages.

. Creates a limit on damages.

(Enforced by private lawsuit.)
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ELEMENTARY ADAPTATION GUIDE
LESSON DESCRIPTION
Students will learn about the history of affirmative action in the United States. They will examine key
moments in the history of slavery, the Reconstruction Period, and the civil rights movement by making
a teaching mural.

OBJECTIVES

1. Students will learn about the history leading up to current affirmative action policies and practices
in the private sector and with government actions.

2. Students will examine and prepare pictures and a presentation on one area of history regarding
affirmative action.

KEY CONCEPTS AND VOCABULARY

affirmative action EEOC Jim Crow laws segregation
civil rights equal protection KKK subcontractor
due process fundamental rights reconstruction Title VI

STEPS: materials needed: art supplies, large pieces of paper, tape, and thick pens.

1. Begin the lesson by telling students that they are going to have a "pop quiz" on a few selected
definitions. Hand out the answers to a few students but inform them that they may not share. No
one may look at another's answers during the quiz. After the quiz has ended, have students
exchange papers and correct them. Those students not having the correct answers receive a "-"
while those students with the correct answers (i.e. the students receiving the answers) receiving a
"+" Engage the class in whether it was fair that some students received the answers before the test
while others did not. Ask students to describe how they felt, including those with the answers.
Discuss with students a class rule that could be implemented so that quizzes are fair.

2. Review the 13th, 14th and 15th Amendments.

3. Ask students to define the words in the Key Concepts and Vocabulary list.

4. Explain to students that they will be learning about the history of affirmative action in the United
States. Distribute Handout #1 and the materials for the teaching mural. Tell them to work in teams
to make the teaching murals. Students should do the writing portion first, then work on the artwork.
Divide students into groups of 2 or 3, depending on the class size. Assign each group the time
period according to their group number.

5. Using their creative talents, have students write and illustrate the facts contained in their time period.
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6. Going in group order, have each team share their work by discussing their illustrations with the
class. Students should verbally explain the facts they are illustrating. Post the murals around the
room for all students to examine.

7. Review Handout # 3, Plessy v. Ferguson and Brown v. Board of Education of Topeka. Lead
a group discussion using the Group Questions and Discussion suggestions at the end of Handout
#3.
V. GENERAL DISCUSSION: See General Discussion Page 3, Question #3.

VI. ADDITIONAL ACTIVITIES: See Additional Activities Page 3, Questions 1-4.
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We Are A Nation Of Inmigrants

To fully understand the concept of immigration, we need only reflect upon the fact that in each one of our
family backgrounds, there is an ancestor who took the momentous decision to emigrate, to leave behind the
familiar comforts and terrors of home and set out for foreign shores. It could not have been an easy
decision or an easy journey. Emigrants faced weeks of arduous travel through unfamiliar and sometimes
dangerous territory, miserable conditions on ships, and then the unknown - THE PROMISED LAND.

Except for the American Indians, all Americans descend from immigrants who arrived here in the past four
centuries. They came from nations all over the world and settled in different regions of the United States.
Some were warmly welcomed, others faced hardships and discrimination. Immigrants to America came for
a variety of reasons -- the Irish to leave a land blighted by a potato famine; Russian Jews sought escape
from pogroms and anti-Semitism; Germans left after the failed Revolution of 1848; Europeans, in general,
came to escape religious persecution; the Chinese were lured by the promise of the Gold Rush and jobs to
work on the railroad. Whatever reason impelled the immigrants to come, there is one common thread in
each of these stories -- the desire to begin a new life in a new land blessed with religious and political
freedom, and economic and social opportunity. In the "Promised Land," people's lives would be determined
by education, accomplishment, and hard work, not by the social status of the old order.

L LESSON DESCRIPTION:

This lesson plan will focus on the primary groups immigrating to the United States in the 19th and 20th
centuries, and changes in immigration policy.

Throughout our nation's history, immigration policy has been shaped by the political, economic, and social
climate of the day. When cheap labor was needed to build the railroads and fuel the industrial machine, it
was in our national interest to allow an open border. Coping with the throngs of immigrants who crossed
that border inevitably created a backlash, which led to restrictionism and quotas. Current problems
exacerbated by illegal immigration -- crowded schools, overloaded social services, and crime -- have
produced a reaction and a desire to close our borders to those who would enter the United States illegally.
News stories often picture the plight of the illegal alien. This is nothing new in our history, but now it
becomes more real to us because we consistently see stories about it on the nightly news.

18 OBJECTIVES:

Through a blend of historical and current perspectives, and through classroom discussion, reports, and
projects, students will gain a greater understanding of the American immigrant experience.

1. Students will learn about immigration trends in the last two centuries and the reasons behind those
trends.
2. Students will learn about changes in American immigration policy over the last 150 years, as

American society sought to cope with absorbing large numbers of immigrants.

3. If you choose to assign additional research to your class, students will explore the contributions
American immigrants have made to American culture and society.
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1.

alien

KEY CONCEPTS & VOCABULARY:

Gentlemen’s Agreement naturalization

American Party immigration naturalized citizen
Bracero program Immigration Reform & Control Act resident alien

citizen

Johnson-Reed Act temporary protective status

Ellis Island legalization undocumented (“illegal”) alien

Iv.

1.

STEPS

Have each student in your class verbally identify the country(ies) from which his/her ancestors
came for the rest of the class. Using a world map, place a marker on each country identified. At
the end of this brief exercise, point out the diverse backgrounds found within your own classroom
and emphasize the fact that the United States, with the exception of Native Americans, is entirely
made up of immigrants.

Distribute Handout #1 prior to the class period in which you will discuss immigration. Briefly
review the terms at the beginning of class, paying particular attention that your students understand
the difference between a citizen, resident alien, and an undocumented alien.

Distribute Handout #2 to the class. Divide students into groups of four. Have each group select
one person who will report back to the class on the group responses to discussion questions. Have
each group discuss the following after reading through Handout #2 (write these questions on the
board):

a) What are the primary reasons for immigrating to the United States?

b) List the effects, both positive and negative, of having a large number of immigrants come
to the United States.

Have the spokesperson for each group report that group’s responses. Write these on a flip chart or
blackboard. Your students probably reported that “political freedom” (or something similar) is one
primary reason for immigrating to the United States. If so, ask your class to specify some freedoms
(constitutional rights, etc.) we have in this country that are not afforded elsewhere.

Distribute Handout #3 and have each student read this “Proposed Law” individually. Break
students into groups of 3-4 (preferably different groups than before). Ask each group to cover the
discussion questions following the proposed law. Have one student from each group record their
answers on a sheet of paper. Have the recorders turn these sheets in to you at the end of the class
period. Using this information, you can put together a handout to distribute to the class
summarizing the responses if you wish to do so.

Re-convene the class and have your students vote whether to pass the proposed law by raising their
hands. Write the number of students “for” and “against” on the board. Calculate this as a
percentage of the class.

Distribute Handout #4 to “debrief” your students on the proposed law they just voted on and
discussed. Compare the percentage of your class voting for and against the law to that of California
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voters. This handout also contains important prior and subsequent history you should cover with
your class.

V. ADDITIONAL ACTIVITIES:

1. Have students write a biographical report on a famous American immigrant and his/her
contribution to American culture, business, science, or politics. Here are some suggested examples,
whi